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EDITORIAL NOTES. 


THE SUMMARY DISMISSAL Of all the judges of the city district 
courts on the thirty-first day of March is the greatest indignity that 
has ever been done to the judiciary of this state by the legislature. 
It was a direct personal insult to the judges, and a tyrannical 
interference by the legislature with an important branch of the 
judiciary. Without even the pretense of a much needed revision 
of the law under which the judges were acting, the legislature passed _ 
an act declaring that the offices of the judges should terminate 
on a certain day, and that their successors should be appointed by 
the Governor. The political purpose of the act was so obvious 
that no one believes that any personal impatation was intended to 
be cast upon the judges as a body, and yet it cannot be supposed 
that a legislature and a governor would put an end to the term of 
office of all the judges without personal cause, and simply for the 
sake of appointing others in their places. The legislature must 
take an alternative: it has either cast indignity upon the judges, or 
acted tyrannically and without cause. In either case the action is 
one to be vigorously resented by the people who are jealous of the 
independence of the judiciary, and are not willing the judges of 
any court should be subject to the whim of the legislature during 
the term for which they have been appointed. 





[Fy IT WAS NECESSARY to give all these judicial appointments to 
the Governor this year; the legislature might have done it quite 
incidentally while doing an important public service in revising 
and consolidating all the acts providing for the jurisdiction and 
practice of the district courts. There is much confusion now be. 


cause the Newark courts were created by a special statute, and the 
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supplements to the general statute do not apply to all courts alike. 
There are many doubtful questions of jurisdiction and practice 
under the numerous statutes by which the courts have been devel- 
oped, and it would have been very desirable to have all the acts 
revised and put into one well considered statute. If this had been 
done, it would perhaps have been easy to make the repeal of the 
old acts and the dismissal of the judges appear to be only a neces- 
sary consequence of the improvement of the law. 





Iv HAS ALWAYS been understood that there is such a thing asa 
suit by foreign attachment in the practice of the Federal courts and 
yet it was not easy to see how such could be brought, in view of 
the provisions of the judiciary act of 1789, and the amendatory 
acts of 1887, ch. 373, $1, and 1888, ch. 866, §1, providing that no 
suit shall be brought in any circuit or district court, ‘‘ against any 
person by any original process . . . in any other district than 
that whereof he is an inhabitant.’’ It was held, however, in a re- 
cent case in the United States Circuit Court for the ‘District of 
Massachusetts, 44 Fed. Rep. 705, that while these acts prevent a 
suit from being brought in the federal courts by foreign attach- 
ment and without service of process, they do not affect the juris- 
diction of the circuit court over suits brought by attachment in the 
state courts and removed into the circuit court. The suit having 
been lawfully brought by attachment in the state court and being 
removed according to law, the jurisdiction of the circuit court is not 
affected by the fact that by reason of the statute the suit could not 
have been begun in that district nor without personal service. The 
contrary was held by Coit, J., in Perkins v. Hendryx, 40 Fed. 
Rep. 657, but Carpenter, J., points ont in the present case that the 
decisions relied upon were all cases in which the action was orig- 
inally brought in the circuit and did not decide that in no case had 
the United States courts jurisdiction founded on foreign attachment, 
but that on the other hand it was distinctly held by Mr. Justice 
Gray in Ainswick v. Balderston, 41 Fed. Rep. 641, that the stat- 
utes prescribing the districts in which the suit must be brought 
apply only to suits commenced in a court of the United States, re- 
ferring to Toland v. Sprague, 12 Pet. 300; Sadlier v. Fulton, 2 
Curt. 579; Chittenden v. Darden, 2 Woods, 437. 

Jurisdiction in cases of attachment against foreign as well as ab- 
sconding debtors is recognized in the United States Circuit Court 
in New Jersey by rules entered many years ago. A rule was en- 
tered by direction of Mr. Justice Strong on June 1st, 1870, as fol- 
lows: ‘‘It is ordered by the Circuit Court of the United States for 
the District of New Jersey that the court adopt the rules of prac- 
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tice and proceedings now in force in the highest courts of the state 
of New Jersey and such changes as may be made therein from 
time to time.”’ 

And a few years later the following order appears in the hand- 
writing of Judge Nixon: 

‘*Circuit Court of the United States, District of New Jersey. 
‘‘Per curiam. It is ordered that in proceedings by attachment 
against the property of absconding or non-resident debtors in this 
court, the laws of the state of New Jersey and the mode of pro- 
ceeding and practice thereunder in suits by attachments be and 
the same are hereby adopted. Act of June 1, 1872, Sec. 6, 
Dated September 26, 1874.”’ 

The court has the jurisdiction and has adopted a mode of. prac- 
tice, but the statute directing suit to be brought only in a district 
in which the defendant is found or is an inhabitant leaves no op- 
portunity for the use of foreign attachment against residents of 
the United States. It would seem, however, that the process might 
be used against residents of foreign countries and against abscond- 
ing debtors. 

For authorities on the subject of attachment in the federal courts 
and the statute providing for suit in the district of which the de- 
fendant is an inhabitant, see Ex parte Schollenberger, 96 U. 8. 


367 ; Railroad v. Harris, 12 Wall. 81; Brownell v. Troy & Boston 
R. R. Co., 3 Fed. Rep. 761; Dormitzer v. Il. & St. L. Bridge Co., 
6. Fed. Rep. 217; Anderson v. Shafer, 10 Fed. Rep. 266; Nazro 
v. Cragin, 3 Dill. 474; Western Jurist for July, 1881. 


SPEAKING OF THE acts providing in what district suits may be 
brought, we may refer to another recent decision in the United 
States Circuit court, National Typographic Co. v. New York Ty- 
pographic Co., 44 Fed. Rep. 711, decided by Lacombe, J., in New 
York. The decision is, that under the act of March 3, 1887, the 
Circuit Court will decline jurisdiction of a suit against a corporation 
created in a state other than that wherein the court is sitting. 
There has been a difference of opinion on the question among the 
circuit judges. Judge Lacombe, in his decision, follows his own 
decision in Filli v. Railway Co., 37 Fed. Rep. 68, and those of 
Brewer, J., in the Eighth Circuit in Booth v. Manufacturing Co., 40 
Fed. Rep. 1, and Shiras, J., in Myers v. Murray, 43 Fed. Rep. 695, 
rather than the opinion of Judge Maxey in Zambrino v. Railway 
Co.,38 Fed. Rep. 449, and Judges McKennan and Acheson in Riddle 
v. Railroad Co., 39 Fed. Rep. 290. The contention on the one side is 
that if a corporation created by the laws of the state comes into a 
judicial district of another state by its officers and agents, and 
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there carries on business and has an agent on whom, by the laws of 
that state, process may be served, it is an inhabitant of that dis- 
trict within the meaning of the act of March 3, 1887, and is suable 
there in the Circuit Court of the United States. On the other side, 
the opinion of the courts now followed by Judge Lacombe is that 
a corporation, althongh carrying on business in several states, can 
have a residence only in the state in which it was created, and that 
the faet of its being created by one state precludes the idea of 
its being a resident of the other. These decisions were made with 
reference to removal of causes and referred to the citizenship of 
the parties. Judge Lacombe applies them to a case in which the 
question is not of residence or citizenship, but of being an inhabi- 
tant, and the words are not synonymous. And although it has 
been held by the Supreme Court of the United States that a cor- 
poration cannot change its residence or its citizenship, and can 
have its legal home only at the place where it,is located by or un- 
der the authority of its charter (Ex parte Schollenberger, 96 U. S. 
369, Railroad Co. v. Koontz, 104 U. 8. 5; Goodlet v. Louisville 
Railroad, 122 U. 8. 391,) yet these cases relate to citizenship and do 
not expressly decide that the companies could not be inhabitants 
of other states and indeed, in the Schollenberger case, it was held 
that the company was ‘‘found’’ in the district when it had an 
agent who by statute and consent was subject to the service of pro- 
cess. The question seems to be still open for discussion whether a 
corporation may not be an inhabitant of a state where it has its 
principal office and transacts tae greater part of its business, even 
though it may have filed its certificate of incorporation and holds a 
meeting once a year in another state. The argument on one side 
of the question will be found in Judge Lacombe’s opinion in the 
Filli case, and the argument on the other side in Judge Maxey’s 
opinion in the case of Zambrino. 





THE PRACTICE of seeking out stale claims for deficiency on mort- 
gage sales and bring suit to collect them for a share of the plunder, 
met with a severe rebuke from the court of chancery at the last 
term. The opinion of the court was read by Green, V. C., and we 
understand that the language with reference to members of the 
profession was considered and approved by all the members of the 
court before the opinion was read. It was a case of a creditor’s 
bill to enforce a decree for deficiency which had been entered up 
just before the filing of the bill and more than twelve years after 
the foreclosure sale at which the property had been bought in by 
the complainant for one hundred dollars, the mortgage being for 
$1,500. The decree for deficiency was entered against one who 
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had assumed the mortgage. The person against whom this decree 
was made had sold the property before the foreclosure proceedings 
were begun and the grantee had assumed the mortgage and the 
deficiency was not ascertained and entered up until twelve years 
afterward. The creditor’s bill sought to set aside in favor of this 
decree a voluntary conveyance made after the assumption of the 
mortgage and two years before the bill to foreclose wus filed. The 
court said that since under the decision in Crowell v. St. Barnabas 
Hospital, 27 N. J. Eq. (12 C. E. Gr.) 650, the assumption of a 
mortgage does not create an absolute personal debt to the mort- 
gagee, it was doubtful whether a voluntary conveyance would be 
held to be fraudulent against him, and they decided that at all 
events the court would not extend its aid for the enforcement of 
such astale and inequitable demand, ‘‘and should not willingly give 
encouragement to members of the profession who dig and delve in 
the records of the past in search of sources of possible practice 
and profit in the remains of buried and forgotten litigation.’’ The 
case is De Grauw v. Meechan, February Term, 1871, 21 Atl. Rep. 
193. 





WHETHER THE electric railway, with its poles and wires, is a 


new burden upon the land used for streets was decided by 
the Supreme Court of Pennsylvania on January 6, 1891, 21 
Atl. Rep. 26. A decision had already been made by the 
court below in the negative and this decision was affirmed 
by the Supreme Court. The decision below must have been 
rendered prior to the decision of Vice Chancellor Van Fleet 
in Halsey v. Rapid Transit R. Co., Dec. 6, 1890, in 20 Atl. Rep., 
and the decision in both cases is put upon substantially the same 
grounds. Stowe, J., in his opinion says, among other things, 
‘* Recognizing the right of the legislature and city authorities to 
authorize the building of railways upon the streets of a city with- 
out compensation to property Owners, because it is a means of 
transportation and accommodation, the necessary and proper ap- 
paratus for moving them must be allowed as an incident unless 
there is something illegal in their structure and use,’’ and he held 
that the fee of the property owner was subject to the paramount 
right of the public to use the street, not merely for a right of way, 
but for all such beneficial legitimate street uses as the public may 
from time to time reqnire. : 

In Shew v. Hews, Supreme Court of Indiana, January 14, 1891, 
20 N. E. Rep. 483, it was held that it was reversible for error for a 
court on the trial of a cause under a rule for the separation of wit 
nesses to exclude from the court room a party to the cause having 
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a substantial interest in the controversy, citing Larue v. Russell, 
26 Ind. 386; Cottrell v. Cottrell, 81 Ind. 87. 









THE STATE OF NEW JERSEY v. ALFRED P. BOLLER, THE STATEN ISLAND RAPID 
TRANSIT RAILROAD COMPANY, ET AL. 


(U. S. Circuit Court, District of New Jersey.) 


Power of Congress over Navigable 
Waters—Title of the State to Land Under 
Tide Water—Staten Island Bridge Case—A 
railroad bridge was built across the naviga- 
ble waters of the Arthur Kill, or Staten 
Island Sound, from a point near Perth Am- 
boy in the State of New Jersey, to a point 
on Staten Island in the State of New York. 
It was built by the Staten Island Rapid 
Transit Company, in pursuance of an act 
of congress approved June 16, 1886, enti- 
tled “An act to authorize the construction 
of a bridge across the Staten Island Sound 
known as Arthur Kill, and to establish the 
same as a post road.” 

The plans and location of the bridge were 
approved by the Secretary of War as pro- 
vided in the act. No permission was given 
by the State of New Jersey to the erection 
of the bridge. The bridge rested not only 
on abutments on the shore but also on piers 
in the bed of the Sound west of the middle 
line thereof. 

An action of ejectment was brought by 
the Attorney General of New Jersey in the 
name of the State of New Jersey as plain- 


In ejectment. 


tiff, for the possession of this land in the 
bed of the river occupied by the piers sup- 
porting the draw. This land was the same 
as or a part of that designated by the Secre- 
tary of War for the use of the piers. 

The defendants were Alfred Boller, the 
contractor who built the bridge, The Rapid 
Transit Company, which owned it, and 
James L. Hays, who held the legal title to 
the land on the shore in front of which the 
piers were built: Held, that the right of 
possession to this land was adjudicated and 
determined against the State of New Jersey 
by the decree of this court, made August 
11, 1887, in John P. Stockton, Attorney 
General y. Baltimore & New York R. R. 
Co., and others, by which it was decided 
that the authority given by the act of con- 
gress to build the bridge in question and 
for that purpose to erect the necessary piers 
of such bridge upon lands under water of 
Arthur Kill is valid and constitutional and 
does not injuriously effect any property or 
other rights of the State of New Jersey. 
See 10 N. J. L. J. 273.* 


The case was argued at Washington before Mr. Justice Bradley, 


in his chambers in December, 1889. 
Mr. Barker Gummere and Mr. W. S. Gummere for the state of 


New Jersey. 


Mr. A. Q. Keasbey and Mr. W. W. MacFarland, of New York, 


for the defendants. 



















*Note—The legislature at its last session amended the act of April 6, 1886, Supp. Rev. 
Bridges, p. 66, forbidding the erection of bridges across the navigable waters separating 
this state from other states without express permission of the legislature given by statute, 
The amendment inserts the words heretofore or hereafter before the word given. See Laws 
1891, Ch. 61. This amendment of the act passed to prevent the building of the bridge re- 
ferred to in this case and although the following decision of Judge Bradley is not new we 
print it now so as to complete the history of the case reported in 10 N. J. L. J. 273, and 
also because the statement of facts is a carefully prepared statement of the grants and 
statutes relating to the rights of New Jersey and the United States in the lands under the 
navigable waters in and adjacent to the state. Ep. 
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BRADLEY, J., on February 15, 1889, directed an order to be 
entered which after referring to the agreed statement of facts 
declares as follows : 

The parties having stipulated that this case shall be tried with- 
out a jury before Mr. Justice Bradley, as sole judge of the law and 
facts in the case, the following is now agreed upon as a full state- 
ment of the facts upon which the case is to be admitted to the 
judge for decision : 

1. The lands described in the summons and declaration are the 
pieces of land in the bed of Arthur Kill, or Staten Island Sound, 
west of the middle line of the Sound and east of high water mark, 
which are actually occupied by the piers of the railroad bridge 
recently erected across the Sound from New Jersey to New York 
by the Staten Island Rapid Transit Railroad Company, one of the 
defendants. 

2. That Alfred P. Boller, another of the defendants, was the 
contractor who, at the commencement of the suit, was erecting said 
bridge, and had placed the piers on said pieces of land, under the 
direction of said Railroad Company, and has no further or other 
interest in the said lands and is not now in possession thereof. 

3. That the said lands are within the territorial limits and juris- 
diction of the state of New Jersey, as the same was defined by the 
act entitled ‘‘An act for the settlement of the territorial limits and 
jurisdiction between the states of New Jersey and New York,”’ 
passed February 6, 1833. 

4. That the said lands are embraced within the boundaries of the 
province of New Jersey, as described in the letters patent of King 
Charles the Second of England to James, Duke of York, dated 
March 12, 1664, recorded in “ Liber Salem 1” of deeds, page 1; in 
a conveyance by lease and release dated June 23 and June 24, 1664, 
by James, Duke of York. to Berkeley and Carteret, recorded in 
Liber C 3, pages 1 and 2; in a partition deed between Sir George 
Carteret and William Penn and others, dated July 1, 1676, re- 
corded in Liber C 3, page 9; and within the part of New Jersey set 
off to Sir George Carteret by the last mentioned deed; in a con- 
veyance by lease and release of the widow and trustees of Sir 
George Carteret, dated February 1 and February 2, 1682, recorded 
in Liber A, pages 4 and 6, to William Penn and others; and ina 
deed of confirmation dated March 16, 1683, from James, Duke of 
York, to the Earl of Perth and others, twenty-four in number, 
known as the proprietors of East New Jersey, recorded in Liber 
A, page 53, all of which papers or copies thereof are to be re- 
garded as exhibits in this suit so far as either party may require. 

5. That the said proprietors or their assigns by an instrument 
dated April 15, 1702, surrendered and yielded up to the then 
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Queen of Great Britain and Ireland, her heirs and successors, the 
power and authority to correct, punish, pardon, govern and rule 
all or any of her Majesty’s subjects or others who then inhabited 
or thereafter should adventure into or inhabit within the said prov- 
ince of East Jersey and West Jersey, or either of them, and also to 
nominate, make, constitute, ordain and confirm any laws, orders, or- 
dinances and directions and instruments for those purposes or any 
of them; and to nominate, constitute or appoint, revoke, discharge 
change or alter any governor or governors, officers or ministers which 
are or shall be appointed, made, or used within the said provinces, 
or either of them; and to make, ordain, and establish any orders, 
laws, directions, instraments, forms, or ceremonies of government 
and magistracy, for or concerning the government of the provinces 
aforesaid, or either of them; or on the sea in going or coming to or 
from thence; or to put in execution, or abrogate, revoke, or change 
such as are already made for or concerning such government, or 
any of them; and also all those the said powers and authorities to 
use and exercise martial law in the places aforesaid, or either of 
them, and to admit any person or persons to trade or traffic there ; 
and of encountering, repelling, and resisting by force of arms, any 
person or persons attempting to inhabit there without the license 
of the said proprietors, their heirs or assigns, and all other the 
powers, authorities, and privileges of or concerning the govern- 
ment of the provinces aforesaid, or either of them, or the inhabi- 
tants thereof, which were granted or mentioned to be granted by 
the letters patent from King Charles Second to James, Duke of 
York, and every of them. 

6. That pursuant to the foregoing instrament of surrender, 
Anne, Queen of Great Britain and Ireland, in 1702, assumed, and 
she and her successors thenceforward exercised all governmental 
powers, rights and privileges in and over the province or colony 
of New Jersey, and entered into the possession of and enjoyed all 
the jura regalia within the boundaries of said province or colony, 
and she and her successors, wearing the crown of Great Britain 
and Ireland, continued to possess and enjoy the same until the 2d 
day of July, A. D. 1776, at which date the people of the colony of 
New Jersey, by their representatives duly convened, assembled in 
provincial congress, assumed all powers of government in said 
province or colony, and entered into possession of all jura regalia 
within the bounds of said province or colony, and possessed, ex- 
ercised and enjoyed the same by right of conquest; and by the 
constitution of the said colony or province, adopted July 2d, 1776, 
vested the said governmental powers and jura regalia in the state 
of New Jersey; which said state entered into the possession, exercise 
and enjoyment of the same, and has ever since exercised, possessed 
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and enjoyed, and now exercises, possesses and enjoys the same, 
subject, however, to such limitations and modifications, if any 
there be, as arose by law out of the adoption of the federal consti- 
tution by the state of New Jersey in 1787, and from its position 
and obligations as one of the United States of America, and a mem- 
ber of the federal union. 

7. That the state of New Jersey has not ceded, granted or con- 
veyed the locus in quo, or granted any easement or title therein or 
thereto, to the United States of America, or to any person or per- 
sons, other than such as arose by law out of the adoption of the 
federal constitution by said state; and that the state has regulated 
the use, possession and alienation of the shore and bed of the tidal 
waters within its territorial boundaries, by the following statutes; 
to wit: ‘‘An act for the preservation of clams and oysters, passed 
June 9, 1820,’’ Revision of 1821, p. 757; a supplement to said 
act passed December 8, 1823, Harrison’s Compilation, p. 46; ‘‘a 
further supplement to said act passed December 10, 1825,’’ Har- 
rison’s Compilation, p. 124; ‘‘a further supplement to said act 
passed December 26, 1826,’’ Harrison’s Compilation, p. 148; ‘‘an 
act for the preservation of clams and oysters, revision, approved 
April 14, 1846,’’ Nixon’s Digest, p. 130; ‘‘a supplement to said 
act approved March 19, 1851,’’ Nixon’s Digest, p. 134; *‘a further 
supplement to said act approved March 18, 1852,’ Nixon’s Digest, 
p. 134; ‘ta further supplement to said act approved February 22, 
1853,’’ Nixon’s Digest, p. 134; ‘‘a further supplement to said act 
approved March 9, 1855,’’ Nixon’s Digest, p. 134; ‘‘a further sup- 
plement to said act approved March 31, 1864,’’ Nixon’s Digest, p. 
134; ‘‘a further supplement to said act approved March 14, 1871, 
revision of 1877, p. 139; ‘‘a further supplement to said act ap- 
proved March 12, 1873,’’ revision of 1877, p. 140; ‘‘an act for the 
better enforcement in Maurice river cove and Delaware bay of the 
act entitled, ‘an act for the preservation of clams and oysters,’ 
approved April 14, 1846, and the supplements thereto approved 
March 21, 1871,’”’ revision of 1877, p. 140; ‘‘a supplement to said 
act approved February 27, 1873,’’ revision of 1877, p. 142; ‘‘a 
further supplement to said act approved February 18, 1875,’’ re- 
vision of 1877, p. 144; further supplements approved respectively 
February 27, 1877, March 10, 1880, March 8, 1882, March 17, 1882, 
March 31, 1882, March 2, 1883, February 20, 1886, March 20, 1886, 
April 27, 1886, and May 11, 1886, revision of 1886, p. 114-123; 
‘an act to authorize the owners of lands upon tide waters to build 
wharves in front of the same, approved March 18, 1851,’’ Nixon’s 
Digest, p. 1025; ‘‘ supplement thereto, March 10, 1853,’’ Nixon’s 
Digest, p. 1027; ‘‘an act to ascertain the rights of the state and , 
riparian owners in the lands lying under the waters of the bay of 
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New York, and elsewhere in the state, approved April 11, 1864,” 
revision of 1877, p. 980; supplements to said act respectively ap- 
proved March 31, 1869, March 21, 1871, April 4, 1872, March 27, 
1874, April 5, 1875, March 9, 1877, a joint resolution approved 
March 17, 1870, ‘‘ an act relative to the riparian commission, ap- 
proved April 6, 1871,’ revision of 1877, pp. 982-988; all of which 
and the volumes of the statutes referred to are to be regarded as 
exhibits in this suit so far as either party may require. Under 
and pursuant to said acts, the state of New Jersey has made nu. 
merous grants and leases of land under its tidal waters, including 
lands under the waters of the Arthur Kill von Kull and Staten 
Island Sound, to private citizens and corporations of said_ state, 
prior to June 15, 1886; the number of such grants prior to June 6, 
1886 was 411, and the purchase money paid to the State for the 
lands so granted was $1,895,696.31; the number of such leases 
was 127, and the annual rents thereby reserved were $77,358. 24. 

8. That Arthur Kill, in the bed of which the said lands are 
situate, is a navigable stream flowing between the States of New 
Jersey and New York, connecting Raritan Bay with Kill von Kull 
and the bay and harbor of New York, and the middle of said 
stream is the boundary line between said states. 

9. On the 16th day of June, 1886, the Congress of the United 
States passed an act, which was approved by the President, en- 
titled ‘‘an act to authorize the construction of a bridge across the 
Staten Island Sound, known as Arthur Kill, and to establish the 
same as a post road.’’ Seethe Statutes at Large, 49th Congress, 
pages 78 and 79. 

10. In pursuance of the said act of Congress the Staten Island 
Rapid Transit Railroad Company, desiring to avail itself of the 
power given by said act to construct a railroad bridge over the 
Staten Island Sound, submitted its plan and location of such 
bridge with a detailed map of the Sound at the proposed site there- 
of to the Secretary of War and requested his approval thereof, as 
required by said act, and thereupon on the 26th day of March, 
1887, the Secretary of War duly gave to the said railroad company 
his approval of such plan and location, which was also executed 
and accepted by the Staten Island Rapid Transit Railroad Com- 
pany, of which approval and acceptance a copy was included in 
the statement of facts. 

11. The lands described in the declaration are the same, or a part 
of the lands in the bed of the Sound designated and approved by 
the Secretary of War, as the lands to be occupied and used for the 
piers of said bridge and the supports of the same and the draw 
thereof, and have been occupied and are now used by the said rail- 
road company for the purpose of such piers and supports and in 
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connection with the construction and use of such bridge and for no 
other purpose. 

12. That James L. Hays, the other defendant, at the time of being 
admitted to defend this suit, was seized in fee of the lands on the 
west side of Staten Island Sound, on which the west pier of said 
bridge was built, and in front of which, in the bed of the stream be- 
yond low water mark, are the parcels of land described in the 
declaration, and held the same for the use of the Staten Island 
Rapid Transit Railroad Company. 

13. That before the construction of such bridge, but after the said 
plans were approved and the parcels of land described in the declar- 
ation were designated as the parcels to be used and occupied for 
such piers and supports, the plaintiff, the State of New Jersey, on 
the 27th day of June, eighteen hundred and eighty-seven, filed an 
information in the Court of Chancery of New Jersey against the 
Staten Island Rapid Transit Railroad Company and Alfred P. Bol- 
ler, two of the defendants herein, and others, to restrain them from 
taking and keeping possession of the same tracts of land, which 
suit was duly removed to this Court and resulted in a final decree 
in favor of the said defendant, the Staten Island Rapid Transit 
Railroad Company, adjudging that the said defendent had full right 
to take possession of the said lands under the said act of congress 
and the action of the Secretary of War thereon, and dismissed the 
said suit of the plaintiff to prevent the occupation of the said lands 
by the said defendants, as by reference to the record of the said 
suit and the opinion of the Court therein will fully appear, which 
record and opinion are hereby made a part of this statement of 
facts. 

Thereupon, after hearing the arguments of counsel, the court 
doth adopt as the finding of facts in the case the said agreed state- 
ment of the parties. And as a conclusion of law from said facts 
the court doth find that the right of possession to the lands de- 
scribed in the declaration, as between the State of New Jersey and 
the defendants, was adjudicated and determined against said state 
by this court in and by its decree made on the first day of August, 
1887, in the case of John P. Stockton, Attorney General of the 
State of New Jersey, against the Baltimore and New York Rail- 
road Company, the said the Staten Island Rapid Transit Railroad 
Company, Charles Ackenheil, Alexander McGaw, and the said 
Alfred P. Boller; and that said decree is conclusive upon the rights 
of the parties in the present case; and therefore, that the defend- 
ants are not, nor is either of them, guilty of the trespasses or in- 
juries complained of in the declaration; and that the plaintiff is not 
entitled to the possession of the land and premises aforesaid. 
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Wherefore, it is considered that the plaintiff take nothing by its 


action and that the defendants go thereof without day. 
Nore.—See article Power of Congress over Navigable Waters, 10 N. J. L. J. 185; Arthur 


Kill Bridge Case, 10 N. J. L. J. 261; Decker v. Balto. & N. Y. R. R. Co., 10 N. J. L. J. 


200; Stockton v. Balto. & N. Y. R. R. Co., 10 N. J. L. J. 273. 


WILLARD’S EXECUTOR, v. WILLARD, ET AL. 

(Court of Chancery, March, 1891.) 
Guardian—Executor—Construction of Will—Transfer of Accounts. 
Mr. Charles E. Merritt for the complainant. 

Mr. Mark R. Sooy for Helen Willard. 

In 1877, Dwight D. Willard, proprietor of the Union Steam 
Forge Works at White Hill, died at Bordentown, leaving five chil- 
dren, four boys and one girl. His personal estate was inventoried 
at $5,422, and his interest in the forge at $107,153.70. The resi- 
dence was at ‘‘ Ironsides.’’ By the will of Mr. Willard, his broth- 
er, De Forrest Willard, of Philadelphia, was made executor and 
guardian for the minor children, and was givem authority to ex- 
pend at his discretion the income of the estate for the education 
and benefit of the children during their minority. The executor 
was empowered to sell the Forge works to Clinton Mendenhall, of 
Bordentown, for $25,000, but Mr. Mendenhall declined to take the 
foundry at that figure, and, as the will gave Mr. Willard the power, 
he himself carried on the business of the forge and manufactory, 
and by 1883 the profits of the business were over $100,0(0. All of 
the profits he transferred from his account as executor to his 
account as guardian, and expended the amount thereof, less $70, - 
000, for the benefit of his wards, the children of the testator. The 
$70,000 is still credited to his account as guardian. On May 15, 
1883, a fire at the works caused a loss of $10,000, and since that 
time the business has not proved profitable, so that the estate, 
which was inventoried at $107,153.70, is estimated to have de- 
creased by $50,000. The executor was required by the will to con- 
vert all the property into cash, to be paid over to the Provident 
Life and Trust Company of Philadelphia, to be held in trust for 
the heirs, and the income arising therefrom to be apportioned 
among the five children. 

De Forrest Willard, executor, recently filed a bill in the Court 
of Chancery, asking for information upon the construction of the 
will, and since the forge has decreased from the inventoried value 
of $107,153.70 to about $60,000, the question is raised as to whether 
or not the executor was justified in transferring the income of the 
business to his account as guardian, and if not, whether he can 
now correct such error and transfer the $70,000 balance which 
remains unexpended back to his account as executor. 
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Brrp, V. C., held, upon general principle, when the testator 
directs the person whom he has appointed testamentary guardian 
and executor to spend all of the income of his estate for the benefit 
of his children, and afterwards directs such executor to pay the 
rest and residue of his estate, real and personal, and all of the 
securities that he may hold, and all of the money and funds, to 
another person as trustee, who is directed to invest the same and 
to pay all of the net income to such testamentary guardian, who is 
again directed to pay the same to the children of the testator dur- 
ing their lives, and also directs the executor to carry on a certain 
business in which the testator was engaged at the time of the mak- 
ing of his will, until such time as he could sell the premises in 
which the business was carried on and for the benefit of his estate, 
and large profits enure from the business, such profits in the hands 
of the executor are not income within the meaning of the will. It 
is not to be applied by him as testamentary guardian for the 
benefit of the legatees for life; but to be paid by him as executor 
to the trustee whose duty it is to invest it as capital. 

A decree is advised that the complainant shall transfer from his 
account as guardian of the whole amount of the income of said 
business carried on in the forge and manufactory remaining in said 
account to his account as executor. 


SPEAKMAN v. TATEM, 
(Court of Chancery, March, 1891.) 
Married Women—Trusts—Post Nuptial Settlement—Duties of Trustee. 

In 1852, after the passage of the Married Woman's act, Thomas 
S. Speakman, of Camden, married Emma E. Draper, of Philadel- 
phia, by whom he had three children. In 1865 John Draper, 
father of Mrs. Speakman, died, leaving a valuable estate. The 
wife assigned her interest in her father’s estate tu a trustee upon 
certain trusts, among others one to the use of her husband after 
her decease. 

The trustee accepted the trust in writing, but failed to reduce 
the trust estate to possession, and permitted the wife to collect and 
receive it herself. Shortly after the date of the settlement and 
before any of the trust estate had been paid to the wife, she aban- 
doned her husband, and three years later he sued for and obtained 
a decree of divorce from her on account of her desertion, which 
contained a provision that each party should enjoy their separate 
estates. The husband survived the wife and brought suit in the 
Court of Chancery against John C. Tatem, the trustee, in equity 
for the failure to perform his duties as trustee under the deed of 
trust. 

Pitney, V.C., held, that the right of a husband in the real 
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estate of his wife, by whom he has had children born alive capable 
of inheriting it, and where the marriage took place after the pas- 
sage of the Married Woman’s act of 1852, forms a sufficient con- 
sideration for a post nuptial settlement made by the husband and 
the wife of her property, in the hands of a custodian, by which an 
interest is given to the husband. 

Where a post nuptial settlement executed by husband and wife 
conveyed to a trustee in presenti all the right and interest of the 
wife in the estate of her father under his will in such a manner 
that no further act on her part was required to be done in order to 
complete the transfer, then the deed is executed and not merely 
executory, although the estate assigned and transferred by it is not 
handed or paid over to the trustee. In such case the trustee can 
enforce the deed as against the custodian of the estate so trans- 
ferred. 

The trustee of a voluntary settlement, who has accepted the 
trust, is under the same obligations to execute it as a trustee under 
a will, or an assignee in insolvency or bankruptcy. He must exe- 
cute it actively, and must not wait upon the motions of the cestwt 
que trustent to incite and prompt his action. He must use the 
same diligence in seeking for and reducing to possession the trust 
property, and the same care in preserving it, that an ordinarily 
diligent and careful man would exercise and take in respect to his 
own property. 





JAMES HEALEY v. ELIZABETH L. HEALEY. 
(Court of Chancery, March, 1891.) 
Married Woman—A greement—Charging her Separate Estate—Husband 
and Wife. 

In this case the parties are husband and wife; the complainant 
owned five houses in West Philadelphia, worth $7,250, and rented 
for $780 per annum. The defendant owned Melos Cottage, at 
Atlantic City, subject to a mortgage of $3,000, and a judgment of 
$800. The complainant brought suit to recover from the defendant 
$1,000, which he alleges he loaned to her, at her special instance 
and request, to pay her indebtedness for taxes, water rents, insur- 
ance, and a balance for building her house and for the purchase of 
a piano. The defendant, his wife, it is claimed, requested him 
to pay off the mortgage upon her property, promising at the time 
to sell the said property and from the proceeds thereof to reim- 
burse him the amount advanced by him, as well as the $1,250, and 
he alleges that, relying on this promise, he sold his houses and 
from the proceeds paid off and satistied the mortgage and judg- 
ment. 

GREEN, V. C., Held, that an agreement by a married. woman, 
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owning a separate estate, made with her husband, to reimburse 
him from such estate for moneys loaned to her or paid by him for 
the benefit of her estate on the faith of such agreement at her 
request, will be enforced in equity against her separate estate. 

And a decree is advised that the complainant is entitled to re- 
cover $1,425, with interest from February 2, 1886, and that the 
same is a charge on the Melos Cottage. 





THE TIDE WATER PIPE COMPANY (LIMITED) v. ARTHUR E. BERRY, COLLECTOR, 
ETC. 


(New Jersey Court of Errors and Appeals, March Term, 1891.) 
(Opinion Filed March 18, 1891.) 


Taxation of Property — Corporations — 
Franchise Tax— Foreign Corporations.—1,. The 
general tax act of April 11, 1866, Rev. 
1,150, is a law providing for the taxation of 
property to afford revenue for local purposes. 
The tax act of April 18, 1884, Supp. Rev. 
1016, imposes a franchise tax on certain 
corporations to provide revenue for the 
State. 

2. The act of 1866 taxing property is not 
superseded with respect to the taxation of 


apply to foreign as well as domestic corpo- 
rations. 

3. A foreign corporation owning a pipe 
line for carrying petroleum, which is laid 
under ground under a grant by the owner of 
the fee, is taxable for the pipe line as 
real estate in the township where it is lo- 
cated under the definition of real estate con- 
tained in the third section of the act of 
1866, although the owner of the fee has re- 
served the use of the surface for cultivation, 


corporations by the act of 1884 imposing a__ ete. 
franchise tax. Both schemes of taxation 


On error to the Supreme Court. 

Mr. A. A. Clark for the prosecutor. 

Mr. Ephraim Cutter contra. 

The opinion of the court was delivered by 


Drpuk, J.: The prosecutor, a foreign corporation organized 
under the laws of Pennsylvania; is the owner of an iron pipe line 
used for carrying crude petroleum from McLean county, Pennsyl- 
vania, to the Kill von Kull, at Bayonne, in this state. Its princi- 
pal office is at Bayonne, in the county of Hudson, where the busi- 
ness of the company is carried on. 

The prosecutor was taxed for the year 1887 by the township of 
Woodbridge for seven miles of pipe laid in that township, ex- 
tending across the township from Raritan township to the Rahway 
river. 

The tax was assessed as a tax upon lands under the second sec- 
tion of the general tax act of April 11, 1866, Rev. 1,150. 

The prosecutor was assessed and paid a tax under the act of 
April 18, 1884, entitled, ‘‘ An act to provide for the imposition of 
state taxes upon certain corporations and for the collection thereof,”’ 
Suppt. Rev. 1016. 

Taxation under the act of 1884, was designed to provide revenue 
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for the state. The tax laid by that act is a franchise tax imposed 
for the privilege of transacting business in this state. Evg. Jour. 
Assn. v. State Board, 47 N. J. L. (18 Vr.) 36; Trenton Savgs. 
Fund v. Richards, 23 Id. 156; Standard Underground Cable Co. v. 
the Atty. Gen., 46 N. J. Eq. 270. The taxes imposed by the gen- 
eral tax act of 1866, Rev. 1150, are laid upon property to provide 
revenue for local purposes. Both schemes of taxation apply as 
well to foreign as to domestic corporations, and the act of 1866, 
taxing property, has not been superseded by the act of 1884 im- 
posing a tax upon franchises. 

The principal contention is that the property taxed is not real 
estate within the meaning of the third section of the act of 1866. 
If it be personalty, the prosecutor was taxable for it at Bayonne, 
where its principal office is, pursuant to section seven of the act of 
1866. If it be lands within the meaning of the act of 1866, it was 
lawfully assessed under section six in the township where the 
property is situated. 

The act of 1866 is a general law for the taxation of property. In 
the second section it is enacted that all real and personal estate 
within this state, whether owned by individuals or by corpora- 
tions, shall be liable to taxation at the full and actual value 
thereof. 

The fourth section defines what property, rights and credits in 
the nature of personalty shall be comprised under the term _ per- 
sonal estate. Section three declares that the term real estate in the 
act ‘‘shall be construed to include lands, all water power thereon 
or appurtenant thereto, and all buildings or erections thereon or 
affixed to the same, trees and underwood growing thereon, and all 
mines, quarries, peat and marl beds, and all fisheries.”’ 

The prosecutor acquired aright to lay and maintain its pipe 
upon lands of private owners by a deed of grant under seal. The 
operative words of conveyance are that the grantor *‘ grantsa right 
of way over and through lands in Middlesex county for the purpose 
of constructing from time to time one line of iron pipe for the 
transportation of petroleum, in such manner as said grantee may 
deem necessary, with free ingress and egress to construct, operate, 
maintain and from time to time repair and remove the same in such 
manner as may be desired.’? Under these grants, which contain 
apt words to create an estate in fee, the prosecutor acquired an in- 
terest in the soil, and a right of possession upon the terms and 
subject to the conditions expressed in the grant, and the pipe line 
is permanently affixed in the ground from two and a half to three 
feet below the surface. The deeds provide ‘‘ that the pipe shall be 
so laid as not to interfere with the usual cultivation of the premises, 
nor with any buildings thereon, and that all actual damage done 
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to crops, timber or otherwise, by the construction or operation of 
said pipe line, shall be paid for in full by the grantee.”’ 

The fact that the grantor retains the surface for cultivation does 
not exclude the taxation of the prosecutor for its right and estate 
therein. Under the statute of 43, Eliz. c. 2, which laid a land tax 
on the occupier, it was held that a water company laying its pipes 
below the surface under a grant was ratable for the occupation of ~ 
lands below the surface of the soil by its pipes, though another 
person was rated for the herbage. Rex. v. Chelsea Water Works, 
5 B. & Adol. 155. Under a tax law identical with the third section 
of the act of 1866, the court of appeals of New York held that 
under the definition of ‘‘ land,’’ as contained in the act, one person 
may be taxed as owner of the fee and another for structures there- 
on or minerals and quarries therein. Smith v. the Mayor of New 
York, 68 N. Y. 552. Nor does the reservation by the grantor of 
power to revoke the grant for violation of the terms of the grant 
detract from the grantee’s estate. The reservation is in the nature 
of a right of re-entry for condition broken. The estate granted 
subsists until entry be made for condition broken. People ex rel. 
Muller v. Board of Assessors, 93 N. Y. 308. 

The particulars enumerated in section third as property taxable 
as real estate and at the place and manner in which lands are taxa- 
ble, comprise no right or interest that by the common law would 
not be embraced in the term ‘‘land.’’ The act evidently contem- 
plates that such rights and interests, when separated in ownership 
from the fee, may be taxed to the owner thereof as distinguished 
from the owner of the fee in the soil. The courts of New York 
have so construed their statute,and have held that the statute 
means that such an interest in real estate as will protect the erec- 
tion and possession of buildings and permanent fixtures thereon 
shall be taxable as the land of the person who has that interest in 
the real estate and owns and possesses the buildings and fixtures, 
though unaccompanied by the fee. People v. Cassety, 46 N. Y. 
46; Smith v. The Mayor, 68 N. Y. 552-556; People ex rel. N. Y. 
El. R. R. v. Comrs. 82 N. Y. 459-462. Under this construction, 
the New York courts have held that a pier constructed in New 
York harbor, (Smith v. The Mayor, supra), the track of a street 
railroad, People v. Cassety, supra, the foundation columns and 
superstructure of an elevated railway, People ex rel. N. Y. El. R. 
R. v. Comrs., supra, and an underground railway, People ex rel. 
N. Y. C. H. R. R. Co. v. Comrs., 101 N. Y. 328, were taxable to 
the owners thereof as real estate, although the fee in the land to 
which such structures were affixed was in another. 

The counsel of the prosecutor relies mainly on People v. Board 


of Assessors, 39 N. Y. 81. In that cuse it was held that the mains 
« 
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of a gas company under the streets of a city could not be regarded 
as real estate for the purpose of taxation. Laying gas and water 
pipes in the streets under legislative authority is recognized as a 
legitimate use of the streets. State v. Trenton, 36 N. J. L. (7 Vr.) 
79-85 ; 2 Dillon Municipal Corporation (4 ed.) 691, note 1 and 
cases cited. At all events it does not appear in the case that the 
company had acquired from any source an interest or right in the 
lands. The case was decided on the authority of Boreel v. The 
Mayor, 2 Sandf. 552, which was disapproved in Smith v. The 
Mayor, 68 N. Y. 552, as applied to facts like those in this case. 

We think the assessment was properly made against the prose- 
cntor, and the judgment of the supreme court sustaining it should 
be affirmed. 


WILLIAM H. HILL v. LEWIS L. CARLISLE ET AL. 
(In Chancery of New Jersey, October 30, 1889.) 

Mechanics’ Lien—Specifications as a part _ tions, it is obvious that the contract, inde- 
of the Contract.—If the contract simply state pendent of the specification, fails to furnish 
that the builder is to do such part of the the very information contemplated by the 
work, and to furnish such portion of the _ statute. 
materials as are contained in the specifica- 


The following conclusions on an important question on the me- 
chanics’ lien law have not, we believe, been reported before. The 
facts are stated in the opinion: 

Vaw FLEET, V. C.: The complainant, having erected a build- 
ing under a written contract, which he alleged he caused to be 
filed pursuant to the second section of the mechanics’ lien law, and 
several persons having asserted conflicting claims to the money 
which remains due to the contractor on the contract has paid the 
money which remains due on the contract into this court, and by a 
bill of interpleader prays that the hostile claimants of the fund may 
be compelled to settle their disputes among themselves. On filing the 
bill the usual injunction was granted. One of the defendants now 
moves to dissolve the injunction because the contract under which 
the building was erected was not filed so as to entitle the building 
to be exempt from lien. 

There is no dispute about the facts. The contract itself was filed, 
but not the specifications and drawings. Five different contracts 
were made for the erection of the building—one for the carpenter 
work, another for the mason work, and so on. The money paid 
into court was earned, it is said, under the contract for the mason 
work. That contract required the contractor to well and suf- 
ficiently erect and finish the building agreeably to the drawings 
and specifications made by H. E. Reeve & Co., and signed by the 
parties, and to find and provide such good, proper and sufficient 
materials, of all kinds, as shall be proper and sufficient for the 
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completing and finishing all the mason and other work of the build- 
ing mentioned in the mason’s specifications. 

‘One design,’’ said Chief Justice Green in Ayres v. Revere, 1 
Dutch, 474-478, ‘of requiring the contract to be filed, must have 
been to apprise all mechanics and material men to what extent 
the building was exempt from liens, and how far they must look 
to the responsibility of the builder alone for their remuneration. 
If the contract simply state that the builder is to do such part of 
the work, and to furnish such portion of the materials as are con- 
tained in the specifications, it is obvious that the contract, inde- 
pendent of the specifications, fails to furnish the very information 
contemplated by the statute. In such case the specifications be- 
come an essential part of the contract, not only as between the 
owner and the builder, but also as between the owner and the 
mechanics and material men who may have liens upon the build- 
ing, (p. 480). The beneficial design of the act must have been to 
enable parties interested, before the work was done or materials - 
furnished, to ascertain whether they must look to the responsi- 
bility of the builder, or may rely upon the security of the build- 
ing itself. Where, therefore, the material provisions of the agree- 
ment are contained only in the specifications, they become an es- 
sential part of the contract, and must be filed in order to meet the 
requirements of the statute. Without them the contract, in con- 
templation of the statute, is not filled.”” The same views in sub- 
stance were subsequently expressed in Babbett v.Condon, 3 Dutch, 
162, and in Budd v. Lucky, 4 Dutch, 485. ; 

The contract in this case required the contractor to do all the 
mason and other work mentioned in the mason’s specifications, 
and to furnish all the material mentioned in the mason’s specifica- 
tions. The contract did not tell what work was mentioned in the 
mason’s specifications, nor what material they required. What 
mason and other work the contractor was required to do, and what 
material he was required to furnish, in order to perform his con- 
tract, could not be ascertained, except by an examination of the 
mason’s specifications. They were not filed, so that it would seem 
to be clear, beyond dispute, that an essential part of the contract, 
according to the established law on this subject, was not filed. It 
must consequently be held that the building is not exempt from 
the lien given by the statute. 

The injunction must, as against the moving defendant, be dis- 
solved with costs. 
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THE NATIONAL DOCKS AND NEW JERSEY JUNCTION CONNECTING RAILWAY 
CO. ». THE STATE, THE U.N. J. R. & C. CO, AND THE PENN. R. R. CO. 


(N. J. Court of Errors. Opinion Filed March 4, 1891.) 


Railroads—Right of Way—Right to cross track of Other Company—Com- 
pensation for such Crossing—Certiorari—Damages— Condemnation. 


On error to the supreme court. 

Mr. Gilbert Collins and Mr. John R. Emery for the plaintiff in 
error. 

Mr. James B. Vredenburgh and Mr. Joseph D. Bedle for the 
defendants in error. 

THE CHANCELLOR. (Syllabus.) 1. One railroad company may 
condemn the right to cross the lands of another company of the 
same character, although those lands be necessary for the railroad 
. purposes of the latter company. 

2. In such a condemnation, all that is acquired is the privilege 
or easement of crossing. The place of crossing is to be and remain 
in the common use of both companies for the exercise of their 
respective franchises. 

3. The condemning company may, by its petition in condemna- 
tion proceedings, designate a lawful manner in which it will cross 
the lands of the other company, and make compensation for that 
single manner of crossing, in which case it can thereafter cross 
only in accordance with the plan and laws designated. 

4. When such petition prescribes the manner of crossing, the 
legality of the plan and manner of crossing proposed may be 
reviewed, in the supreme court upon certiorari. 

5. Upon due compensation, the present use of the lands for the 
railroad crossed must yield to any necessary interference by the 
crossing road, which will not destroy the reasonably fair enjoy- 
ment and exercise of the franchises of the company whose lands 
are crossed. 

6. Where the condemning company fails to define in its petition 
how it will cross, and seeks to condemn the privilege of crossing 
generally, the damages are to be assessed, not only for any manner 
of crossing at present lawful and necessary, but also for lawful 
changes in the manner of crossing in the future. 

7. In such case, like the case where the manner of crossing is 
designated, a mere privilege or easement of crossing is acquired, 
the land being subject to a like privilege or easement in favor of 
the road crossed. 

8. If in the use of such easement, whether it be acquired under 
proceedings to condemn a crossing in a specified manner or under 
proceedings to condemn a crossing generally, conflict should at any 
time arise between the companies entitled, the interposition of 
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equity may be invoked to secure to each company the enjoyment 
of its privilege in a just and lawful manner. 

9. In condemnation proceedings by a railroad company, the 
lands sought to be condemned must be within the located route of 
the condemning company, and must be described with certainty so 
that they shall be capable of definite and unmistakable ascertain- 
nent. Uncertainty in this respect will vitiate the proceedings. 

10. Under the act to authorize the formation of railroad corpora- 
tions and regulate the same, approved April 2, 1873, Rev. 925, 
and its supplements, a railroad less than a mile in length may be 
built, and an independent company may be organized to build a 
railroad which will connect two existing railroads. 


DECISION PER CURIAM.—Filed March 5, 1891. 

The judges voting to reverse the judgment of the supreme court 
in the above entitled cause, concur in the opinion delivered by the 
Chancellor, except so far as it holds the petition to be defective. 
Deeming the petition sufficient we think the judgment below 
should be reversed. 





HANNAH V. BORDEN v. HENRY A. CURTISS ET AL, 
(Opinion Filed March 12, 1891.) 


Specific Performance—Court of Equity, Relief by when Adequate Remedy 


at Law Cannot be Had. 


Final hearing on bill, answers and proof. 

Mr.. H. H. Wainright for the complainant. 

Messrs. Frederic Parker and Charles J. Parker for the 
defendants. 

Pitney, V. C.: 1. A court of equity will not, under the guise of 
a bill for specific performance, entertain a suit for compensation or 
damages which might be recorded at law. 

2. But where a vendee, by contract of real estate comes into this 
court in good faith, asking the specific performance of his contract. 
and with a reasonable expectation that the vendor is able to per- 
form it, and it afterwards appears that the defendant is unable to 
perform, either in whole or in part, then this court may, and when 
justice requires, it will give relief by way of compensation in 
money in lieu of specific performance. 

3. Also where a vendee, by parol contract, has so far and in such 
manner performed the contract on his part that he cannot be 
restored to his former position, and has no adequate remedy at law, 
this court will give him relief by way of compensation in money. 

4. Five heirs-at-law of a common ancestor, one of whom was the 
complainant, made partition among themselves of his real estate 
by mutual releases. One parcel was subject to a lease for years, 
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executed by the ancestor to one of the heirs jointly with a third 
party. This parcel, so under lease, was allotted to the complain- 
ant. The heir (one of the defendants) who was co-lessee ot this 
parcel promised the complainant at the time of the partition that 
he would procure from his partner a release or surrender of the 
lease and stated that his co-lessee had agreed to join him therein, 
and complainant accepted the share on the strength of such prom- 
ise. On bill against the two lessees for specific performance of the 
agreement to surrender it appeared that the defendant-heir was 
not authorized by his co-lessee to make such contract. Held, that 
the complainant was entitled to relief against the promising defend- 
ant by way of compensation in money. . 





THE STATE, WILLIAM L. MORRIS, PROSECUTOR, v. THE MAYOR, ETC., CITY OF 
BAYONNE. 


(New Jersey Supreme Court, Opinion Filed March 20, 1891. 


Assessments —Sewers — Benefits — Surface Waters— Natural Water 
Courses. 

Mr. D.C. Van Buskirk and Mr. G. P. Smith for the prosecutors. 

Mr. Charles W. Fuller and Mr. Joseph D. Bedle for the de- 


fendants. 
Opinion by Maatg, J.: 1. The ‘tact to provide for the making and 


collection of benefit assessments for the construction of sewers in 
the cities of this state in certain cases,’’ approved April 28, 1887. 
P. L. 1887, p. 231, construed not to repeal previously existing 
provisions for making assessments for the cost of trunk sewers, 
contained in the charters of the cities of the state, but only to afford 
an additional mode for making such assessments, if the act is 
within legislative authority. 

2. An assessment on property of a sewer must be presumed to 
have been made on the ground of some present appreciable benefit, 
when it is shown by clear proof that the property cannot without 
the construction of lateral sewers connect with the main sewer for 
drainage, and that surface water is not carried therefrom by said 
sewer in a mode appreciably better than that previously afforded 
by the configuration of the land and natural water courses. No 
benefit has been conferred on their property sufficient to justify a 
present assessment. 

N. Y. L. E. & W. R. R. CO., ADS. T. A. BALL. 

(New Jersey Supreme Court, Opinion Filed March 16, 1891.) 
Railroads—Injury to Passengers Riding in Baggage Car—Collision. 
On rule to show cause. 

Mr. C. Parker for the rule. 

Mr. F. W. Stevens contra. 
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Opinion by Maarz, J.: A passenger entitled to ride on a railroad 
train, and who was smoking, entered the forward compartment of a 
combination car, which was arranged for persons smoking. The 
car was the rear car of the train and the rear compartment of it was 
arranged for the carriage of baggage. He found every seat in the 
smoking compartment occupied and passed into the baggage com- 
partment. There was a rule of the railroad company requiring 
those in charge not to permit passengers to ride in baggage cars. 
But of this rule the passenger had nv knowledge. He and other 
passengers had frequently before been permitted to ride therein 
without objection, and the conductor had accepted and punched 
their tickets while in that.compartment, as he did on the occasion 
in question. By the company’s negligence a train proceeding in 
the same direction on the same track, ran into the rear of the train 
on which the passenger rode and he was thereby injured. Held, 
that by taking his position in the baggage compartment under 
such circumstances, the passenger took the risk of any injury from 
dangers inherent in the construction or use thereof for the purpose 
of carrying baggage, but that his conduct, even if it be considered 
as contributing to an injury received from extraneous causes, such 
a collision could not be deemed to have been negligent, and that a 
charge to that effect was not erroneous. 





CAREY v. THE BOARD OF POLICE OF THE CITY OF PLAINFIELD. 


(New Jersey Supreme Court. Opinion Filed March 18, 1891.) 
Tenure of Office—Police—Suspension Without Pay. 

Mr. Frank Bergen for the prosecutor. 

Mr. Craig A. Marsh, contra. 

Opinion by Drepus, J.: Under the police tenure of office act of 
March 25, 1885, (P. L. 1885, p. 163): ‘‘The appropriate municipal 
board, officer or authority,’ by which charges preferred against 
members of the police force are to be investigated and tried is that 
department of the municipal government in which, by the charter 
or general laws, the power to remove is lodged. 

2. Suspension for a specified term without pay is a removal from 
office pro tanto within the spirit and meaning of the act. 

3. By the charter of Plainfield the power of removal is conferred 
upon the common council and that power cannot be delegated to a 
board established by ordinance, called ‘‘The Board of Police.’’ . 





EDISON TOY CO. v. EDISON PHONO WORK. 
(Essex Circuit Court, March 28th, 1891.) 


Foreign Corporations—Agent—Superintendent—Attachment. 
On motion to quash writ of attachment. 





120 THE NEW JERSEY LAW JOURNAL. 


DeEpvE J.: This is a case wherein a writ of attachment was is- 
sued against a foreign corporation engaged in business in this 
state, with a fixed place of business here and with a superintend- 
ent in charge of that business. Held, that such superintendent is 
an agent within the 88th section of the corporation act. 

Writ quashed. 





AN INTERESTING RAILROAD INDICTMENT. 


The grand jury of Kings county (New York city) found on 
March 31, true bills of indictment against Charles P. Clark, presi- 
dent, New York; E. M. Reed, vice- president, New York ; Wilson 
G. Hunt, New Haven ; E. H. Trowbridge, New Haven ; W. D. 
Bishop, Sr., Bridgeport ; Henry C. Robinson, Hartford ; Joseph 
Park, New York ; Henry S. Lee, Springfield ; Chauncey M. Depew, 
New York ; Nathaniel Wheeler, Bridgeport ; William Rockefeller, 
New York, and Leverett Brainerd, Hartford, all members of the 
board of directors of the New York, New Haven & Hartford Rail- 
road Company. 

After giving the names of the accused and the existence of the 
corporation the indictment continues: 

‘‘And the said directors on the said 20th day of February, in the 
year aforesaid, at the city and county aforesaid, did unlawfully 
heat the passenger cars of the said steam railroad on other than 
mixed trains, to-wit.: divers passenger cars on, of and composing 
divers passenger trains then and there run, hauled, used and oper- 
ated by the said steam railroad, by the act procurement, direction, 
sufferance, and permission of them, the said Charles P. Clark, 
Wilson 8. Hunt, E. H. Trowbridge, William Bishop, Nathaniel 
Wheeler, Henry C. Robinson, Edward M. Reed, Joseph Park, 
Chauncey M. Depew, Henry 8. Lee, William Rockefeller and Lev- 
erett Brainerd for the conveyance of passengers in, by, over and 
along the said line of railroad, and in, by, over and along that por- 
tion thereof lying within the city and county of New York afore- 
said, the number of said passenger trains and of the said passen- 
ger cars on, of and composing the same as aforesaid, being to the 
grand jury aforesaid unknown—and did cause, procure, suffer and 
permit the said passenger cars to be heated—not for temporary use 
in case of accident.or other emergency, but as the regular and 
usual method of heating such cars while the same were in actual 
use and service and being hauled and run as aforesaid and in mo- 
tion, by means of stoves kept inside of such cars, none of the said 
cars having been or being then equipped with apparatus to heat by 
steam, hot water or hot air from the locomotive hauling or draw- 
ing the same, or from a special car, against the form of the statute 
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in snch cases made and provided, and against the peace of the peo- 
ple of the State of New York and their dignity. 

‘And the grand jury aforesaid, by this indictment, further 
accuse the said directors of the same misdemeanor, committed as 


follows :”’ 


The indictment then cites similar reasons as those given in the 
case of President Clark, and then indicts the several directors 


whose names are given above. 
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NOTES OF NEW STATUTES. 


The act concerning juries has been amend- 
ed so as to permit the peremptory challenge 
by the defendant of ten of the general 
panel of jurors, upon the trial of any indict- 
ment on which twenty challenges are not 
allowed, Chapter 12 Laws of 1891. 

By an act approved February 18th, ex- 
ecutors and trustees holding land and build- 
ings for minor children are authorized, upon 
obtaining an order of the chancellor, to bor- 
row money on bond and mortgage for the 
purpose of improving the buildings or erect- 
ing new ones in cases where the buildings are 
dilapidated or are incapable of producing an 
income proportionate to the value of the 
land. 

Important amendments have been made 
in the act of April 18, 1884,imposing a state 
tax oncertaincorporations, Thetax of two 


per cent. on insurance companies is confined _ 


to those organized under the laws of foreign 
countries. This change is made because of 
the retaliation made by other states against 
our companies doing business there, when 
their companies are taxed here. The tax 
on miscellaneous corporations is imposed 
now only on the capital stock issued and 
outstanding and the tax is diminished in the 
case of companies having a capital exceed- 
ing three million; on the capital in excess of 
three million and up to five million, the tax 
is one-twentieth of one per cent. instead of 
one-tenth, and for capital in excess of five 
million the tax is fifty dollars for each mil- 
lion. The exemption of manufacturing 
companies and mining companies, carrying 
on a business in this state, has been changed 


so as to make it clear that the words in this 

state apply to manufacturing companies as 
well as to mining companies, and to confine 
the exemption to “ manufacturing and min- 
ing corporations, at least fifty per cent. of 
whose capital stock, issued and outstanding, 

is invested in mining or manufacturing car- 

ried on within this state.” It was not clear 
before that all manufacturing companies 
were not exempt, and an examination of the 
journals of the legislature showed that it 
was not intended that the words “ carrying 
on business in this state” should refer to 
them, (See 12 N. J. L. J. 35), but the Court of 
Errors has held that the journals cannot be 
considered, and that by the true construction 
of the act, the words referred to both kinds 
of company. Standard Underground Cable 
Co. v. Stockton, Attorney-General, 13 N. J. 
L. J. 183; Ib. 1 Dick. Chy. Rep. It was 
doubtful before what was meant by carrying 
on business in this state, and the new statute 
attempts to provide a more definite rule to 
determine the liability to taxation. The 
rule is that if the company has half its cap- 
ital invested here in a manufacturing busi- 
ness it shall not be taxed here, and that if it. 
has more than half or all of it invested else- 
where it shall be taxed here. The act is 
chapter 93 of the laws of 1891. 

The District Court act has been amended 
so as to give the courts jurisdiction of suits 
against foreign corporations. 

The act relating to the judicial sale of 
land has been amended with a view of the 
political support of the German newspapers 
rather than to given publicity to sales. The 
law now requires notices of sale to be pub- 
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lished in two newspapers one of which shall 
be in the county seat, and it is lawful for 
the officer to publish one of them in the 
German language. This act provides that 
the officer shall publish one in a German 
paper, if there should be such a paper at the 
county seat and authorized to print the laws. 
In some counties this is nothing less than 
a tax on the land sold for the benefit of 
German newspapers. 

An earnest effort was made on behalf of 
Building and Loan Associations to relieve 
the mechanics’ lien law of the excresences 
put upon it last winter, but only twenty- 
nine votes could be found in the House in 
support of the amendment. 





COURT PROCEDURE IN JAPAN. 


On my way to Aoyma, on the morning of 
the Imperial birthday, I met my native 
friends, and among them one—the junior 
judge of the Tokyo Court—the rencontre with 
whom suggests a few remarks about Japa- 
nese justice and Japanese courts of law. 
Of late, in connection with the burning 
question of treaty revision, and the deep 
disinclination which some foreigners evince 
to come under Japanese jurisdiction even as 
the price of the complete and friendly open- 
ing of the Empire, I have been studying a 
little the methods and character of the Nip- 
pon criminal code. Thus I was recently in 
the court of the judge as a spectator, and, 
being politely invited to sit on the bench, 
watched with much advantage for a whole 
morning the procedure. It was a Criminal 
Court of First Instance, and the judge had 
on one side of him a secretary, on the other 
a registrar, all alike dressed in European 
trock coats and side-spring boots. The 
building itself exteriorly is plain, but char- 
acteristic and Oriental, with a dodecahe- 
dral tower and spiked roof ridges. Inside it 
was simplicity itself—the floor matted, the 
walls whitewashed, the furniture either of 
the commonest wood or the cheapest up- 
holstery. The public, which did not at- 
tend, and seldom does, had its own benches 
behind the front seats reserved for the pris- 
oners. At the side of the square apartment 
was a form reserved for women prisoners, 
who are never numerous—for women here 
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seem hardly ever to do anything particu- 
larly wrong, leaving that and all other self- 
ish and brutal habits to their “lords and 
masters.” In front of the judge’s green 
baize desk was a bar and a table, to which 
each prisoner advances when his or her turn 
arrives. The judge, with his black hair 
cropped close, colored necktie, and tightly- 
buttoned coat, took his place unsaluted, and 
the policemen on duty, ina uniform some- 
thing like a yachting suit with brass but- 
tons, bearing the Imperial chrysanthemum, 
and peaked caps—never removed in court— 
brought in the batch of offenders, roped two 
two and two with box-cord and man- 
acled. There were eleven men and 
boys, and one woman, and as they en- 
teredthe court and took their seats 
in a long row on the front bench, 
the police officers unfastened each pair of 
handcuffs, and neatly twisted the confining 
rope round and round the neck or wrist of 
each malefactor. When the eleven sat in a 
rather ill-looking row, facing the judge, and 
one observed that but two officers stood in the 


court, and two more only sat in cane chairs 
by the door, the thought arose that escape by 
that open door, into the bright sunshine 
outside, and thence into the busy bazaar, 


would be a very simple and easy feat. But 
Japanese prisoners are wonderful polite, 
amenable and reasonable. They bow to 
their custodians, and these to them; assist 
offended justice in the most submissive man- 
ner; and are on terms of almost exqusite 
good breeding with the court and the of- 
ficials from the time of capture to that of 
sentence. As one of a manacled couple ap- 
proached the precincts of justice the rope on 
his wrist galled a little, and with a bow he 
called his guards’ attention to the fact, say- 
ing, as the officer adjusted first his blue spec- 
tacles and then the knot, “Give me your 
honorable pardon. I cause an interrup- 
tion.” O jama itashimas, “O dear no!” 
replies the police constable. O KXino- 
doku sama. “The honorable Deep Re- 
gret!” Do itashimashite. “Don’t so much 
as mention it.” There they were at last, 
all safely ranged fronting the judge, ten men 
and a boy, and at the side of the court the 
woman, her head hanging down and face 
constantly concealed, but not handcuffed or 
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roped up like the others; merely an officer 
with a sword following her. Only one or 
two countenances among the accused could 
be styled “bad.” Some were decidedly 
quiet, good looking individuals of the lower 
order, and there was one offender who, like 
Bardolph, had stolen the pyx from an altar 
—in the shape of a silver utensil from a 
Buddhist temple—but his mild, innocent as- 
pect made one think he might plead that 
he was not so much a thief, as a too en- 
thusiastic and unreflecting collector of 
curios. One by one they were called in 
front of the judge, whereupon the secretary 
read the indictment, and for the most part 
the prisoners pleaded guilty, and received 
their sentences forthwith in the form of 
three or four months’ imprisonment, to- 
gether with a more or less heavy fine, and 
kaushi, that is to say, police surveilance, and 
loss of civil rights for six subsequent 
months. Japanese justice is administered 
after the French mode. Mr. Chamberlain, 


in “Things Japanese,” justly says: 
‘The system of trial, as well in civil as in criminal 


cases, is entirely inquisitorial. It was so in Old 
Japan, and issoin France, whence modern Japa- 
nese law comes. Formerly no convictions were 
made except on confession by the prisoner. Hence 
the use of torture, now happily abolished, and a 
tendency, even in civil cases, to suspect guiltin the 
defendant, although the theory is that the defend- 
ant must be presumed innocent until actually 
proved to be the contrary. In this characteristic 
Japan but contorms to her Continental models, and 


indeed to the universal usage of mankind with the - 


solitary exception of the English. The judge con- 
ducts the trial alone. All questions by counsel must 
be put through him. Counseldo not so much de- 
fend their clients as represent them. They even 
testify for their clients, strange as such a thing 
must sound to English ears. Another peculiarity 
is that husband and wife, parent and child, master 
and servant are prohibited from appearing as wit- 
nesses against each other. 

When about half the eleven male crimin- 
als had been disposed of—all of them plead- 
ing guilty, to gain the easier judgments of 
the First Court—Tochida Tori was called 
to the bar. She had never once lifted her 
head during the proceedings, and stood be- 
fore the judge in an attitude of shame and 
hopelessness while the secretary read aloud 
how she had stolen thirteen sens’ worth of 
manjo—a kind of cake—and a measure of 
sugar, which she had sold for four sen, and 
with the money—about 2d—bought a bowl 
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of rice. When asked by the judge if the 
charge was true, she murmured, “Sayo de 
gozaimas,” and to all other questions uttered 
only a hopeless “ He, he!” His honor 
made short work of her, adjudging as the 
measure of her crime one month’s impris- 
onment with hard labor, a fine of a few yen, 
and kaushi during six months. With the 
hysterical tremor which denotes great emo- 
tion in a Japanese she turned, and was led 
away by an officer. In the adjournment 
which ensued I ventured to ask the judge 
whether, since it was a first offence, and the 
woman had evidently been driven to her 
sin by extreme want, I might be permitted 
to pay the fine and promise her some help 
on emerging from gaol. The indulgence 
was easily granted, and Tochida Tori was 
presently brought back from prison in 
charge of a stern policeman in blue specta- 
cles, with a sword and a note book. She 
stood before me in the same attitude, prob- 
ably believing something worse than her 
sentence was coming from the junior judge 
at my side. Then this little dialogue en- 
sued, as I was allowed to address her: 

“O, Tori San! How many times have 
you stolen cakes and sugar?” 

“ Never before, Danna Sama.” 

“Why did you do it this time?” 

“T had run away from home, and my lit- 
tle money was gone. I was very hungry, I 
had no friends, and I took the first thing I 
could and sold it to buy gohan.” 

“Shall you steal again when you come 
out?” 

“ | would rather die than be again where 
I am to-day ; but I shall not come out be- 
cause I have no money and nobody to pay 
the bakkiu. 

“Well! here is the wketori. Your fine is 
paid, and when you come out of prison you 
must come to this address and we will try 
to find you work.” 

Then she looked up. A comely counten- 
ance, full of sorrow, shame, surprise, and 
just one gleam of joy through the tears fill- 
ing her eyes, to show that she was glad to 
find an unexpected friend. Yet the gleam 
was worth a good deal more than many yen, 
and as, in Sydney Smith’s words, “ A never 
sees B in trouble without wanting C to help 
him,” I arranged afterwards with our good 
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archdeacon—the friend of all his poor Japa- 
nese neighbors—to find some work for poor 
Tochida Tori when she emerged from her 
captivity. 
—Edwin Arnold in The Daily Telegraph, 
London, Eng, Jan. 27, 1891. 

Tokyo, Nov. 4. 





HOW SHALL I SUCCEED AT THE 
BAR? 


The following answers from Judge Brad- 
ley and Mr. Cortlandt Parker were publish- 
ed with others in a newspaper, and are well 
worth preserving here. 

Mr, Justice BRADLEY SAID: 

Moral ‘sense, brains, learning, tact and 
experience, each is necessary to make a 
lawyer. 

First—Moral Sense. Without a high 
sense or moral obligation a man can never 
imbibe and possess the true principles of 
the law, which is based upon right as well 
as reason. 

Second—Brains, or intellectual power and 
grasp. The necessity of this quality is so 
obvious as to need no explication. 


Third—Learning. This also is an obvi- 


ous requisite. Ulpain well said, “ Juris- 
prudentia est divinarum atque humanarum 
rerum notitia, justi atque injusti scientia.” 

Not only learning in the laws, but all 
learning is apposite; for a lawyer is the con- 
fidential adviser of men in all buman affairs. 

Fourth—Tact. Without tact a lawyer is 
like a ship which has lost its rudder. His 
other qualifications tell him what to do; 
tact tells him how to do it. 

Fifth—Experience. This is merely a 
part of his education. The more of it he 
has, other things being equal, the more per- 
fect he becomes. Old heads are, as a gen- 
eral rule, better than young ones. 

Undoubtedly there is such a thing as 
genius in the law, but it is extremely rare, 
and should never be assumed. A Papinian, 
a Cujas, a Coke, a Hale, a Mansfield, a 
Blackstone, a Marshall, does not arise more 
than once in a century. No one should as- 
sume that the lot has fallen upon him. If 
it has, it is not necessary that he should be 
conscious of it; it will develop itself. 

The general inference of all these prop- 
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ositions is clear; to natural aptitude must 
be added intense and persistent labor. 
JosEPH P. BRADLEY. 


Mr. PARKER SAID: 


The fundamental duty of every young 
lawyer is rightly and fully to appreciate his 
profession. It is not a trade; it is nota 
mere business. It is not a ladder for polit- 
ical ambition. It is not a mere means for 
acquiring wealth, nor for insuring social re- 
spectability, nor even for winning fame. 
The man who has no higher view of the- 
profession of the law than to embrace it 
with one or all of these minor motives, in 
my judgment degrades it. It is a duty of 
the lawyer to his profession that it should 
not lose respectability in comparison with 
other employments through any meagre- 
ness of compensation. But, nevertheless, 
he should not make it a trade, nor a mere 
means of living. In the midst of this gold- 
seeking, materalistic world, and _ this 
especially gold-seeking, materialistic day 
and generation, I would urge upon the 
young lawyers to appreciate the dignity of 
professional life. Let it be the resolution 
of every lawyer, while he never obtrudes it, 
and forbears any ignoble estimate of other 
callings, still never to forget the dignity of 
his profession, and so to live that through 
him all shall more respect it. In view of 
the necessity of study, I am prepared to say, 
almost cruel as it may seem, that the best 
thing that can befall a young man who is 
really fit for the profession, and who has the 
pluck and tenacity of purpose which char- 
acterize true manhood, is that in early life 
he should have hard work to get on, and be 
forced, in order to make use of his time, to 
employ it in study. Dig into the founda- 
tions of legal science, dig to the very bot- 
tom and work upward. Imbue your minds 
with legal principles, study natural law, 
civil law, and, above all, sound every depth 
of the common law. Study English history, 
and especially the history of the law. Do 
everything you have to do thoroughly and 
with faith, never flagging, that one day 
your labor will be rewarded. Books have 
been written full of hints and suggestions. 
Many of these are very valuable. But, 
after all, we must steal from a very differ- 
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ent line of thought the best prescription—- 
“Love will find out the way.” He will be 
a good advocate and win the highest prize 
who, with good sense and strength of will, 
unites an enthusiastic determination to at- 
tain every excellence compatible with his 
opportunities, and energetically gives him- 
self and day to the effort. He only strikes 
high who aims high. The higher you aim 
the higher you will attain. 
CoRTLANDT PARKER. 





AN ANCIENT EGYPTIAN WILL. 


London Standard. 

The discovery of the earliest known will 
is an event which possesses an interest for 
others besides lawyers; and there seems no 
reason to question either the authenticity or 
antiquity of the unique document which 
Mr. Flinders Petrie has unearthed at Kahun, 
or, as the town was known 4,500 years ago, 
Illahun. The document is so curiously 
modern in form that it might almost be 
granted probate to-day. But in any case, it 
may be assumed that it marks one of the 
earliest epochs of legal history, and curiously 
illustrates the continuity of legal methods, 
It is, however, needless to labor over the 
value socially, legally and historically of a 
will that dates back to patriarchal times. 
It consists of a settlement made by one 
Sekhenren in the year 44, second month of 
Pert, day 19—that is, it is estimated, the 
44th of Amenemhat III., or 2550 B. C., in 
favor of his brother, a priest of Osiris, of all 
his property and goods; and of another 
document, which bears date from the time 
of Amenemhat IV., or 2548 B.C. This lat- 
ter instrument is in form nothing more or 
less than a will, by which, in phraseology 
that might well be used to-day, the testator 
settles upon his wife Teta all the property 
given him by his brother for life, but forbids 
her in categorical terms to pull down the 
houses, “which my brother built for me,” 
although it empowers her to give them to 
any of her children that she pleases. A 
“Lieutenant” Sibu is to act as guardian of 
the infant children. This remarkable in- 
strument is witnessed by two scribes, with 
an attestation clause that might almost have 
been drafted yesterday. The papyrus is a 
valuable contribution to the study of au- 


cient Jaw, and shows with a graphic realism 
what a pitch of civilization the ancient 
Egyptians had reached—at least from a law- 
yer’s point of view. It has hitherto been 
believed that in the infancy of the human 
race wills were practically unknown. There 
probably never was a time when testaments 
in some form or other did not exist ; but in 
the earliest ages it has so far been assumed 
that they were never written, but were 
noncupatory, or delivered orally, probably 
at the death-bed of the testator. Among 
the Hindus to this day the law of succession 
hinges upon the due solemnization of fixed 
ceremonies at the dead man’s funeral, not 
upon any written will And it is because 
early wills were verbal only that their his- 
tory is so obscure. It has been asserted that 
among the barbarian races the bare concep- 
tion of a will was unknown; that we must 
search for the infancy of testamentary dis- 
positions in the early Roman law. Indeed, 
until the ecclesiastical power assumed the 
prerogative of intervening at every break in 
the succession of the family, wills did not 
eome into vogue in the West. But Mr. 
Petrie’s papyrus seems to show that the sys- 
tem of settlement or disposition by deed or 
will was long antecedently practised in the 
East. 





PERSONAL, 


The degree of LL.D. was conferred upon 


~ Chancellor Alexander T. McGill by both 


Princeton University and Rutgers College, 
in February last. 

The degree of LL.D. was conferred upon 
Vice Chancellor A. V. Van Fleet by Rut- 
gers College at the same time. 

The recent legislature has made many 
changes in the judiciary of the state. The 
following appointments were made: Gott- 
fried Kreuger, Judge of the Court of Errors 
and Appeals; Octavius P. Chamberlain, 
President Judge of the Court of Common 
Pieas in Hunterdon county; Richard J. 
Byrnes, President Judge in Atlantic county ; 
Chauncey H. Beasley, Judge of the District 
Court in Trenton; Howard Carrow, Judge 
of the District Court in Camden ; Patrick 
H. Gilhooley, Judge of the District Court 
in Elizabeth, and John G. Trusdell, Judge 
of the First District Court of Newark; Wil- 
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liam A. Stryker, Prosecutor of the Pleas in 
Warren county; Munson Force, Assistant 
Prosecutor of the Pleas for Passaic county ; 
Lewis J. Martin, President Judge of Sussex 
county; Hiram D. White, Lay Judge of 
Warren county; Henry Puster, Judge First 
District Court of Jersey City; John A. Mc- 
Grath, Judge Second District Court of Jer- 
sey City; William D. Daly, Judge District 
Court of Hoboken; John Frances Kerr, 
Judge District Court of Paterson; Thomas 
S. Henry, Judge Second District Court of 
Newark (re-appointed) ; Prosecutors—W. B. 
Gourley of Passaic and H, G. Chamberlain 
of Hunterdon; Riparian Commissioner— 
Willard C. Fisk ; Commissioner of Banking 
and Insurance—George B. M. Harvey, Es- 
sex county; State Board of Assessors— 
Oliver Kelley, Daniel F. Crean and Ferdi- 
nand H. Wismer; Keeper State Prison— 
John H. Paterson. 

Allan L. McDermott was re-appointed as 
Clerk of the Court of Chancery. 

The following gentlemen were appointed 
as commissioners to revise the village, bo- 
rough and township laws: Abraham D. 


Campbell of Bergen, George E. Pace of 
Somerset and Jacob C. Hendrickson of Bur- 
lington. 





COURT DECISIONS. 


An actress in Edinburgh brought suit 
against a Scotch newspaper for alleged un- 
fair criticism, claiming $5,000 damages. 
The judge would not permit the case to go 
to the jury, claiming that the right of criti- 
cism belonged to the public and the press. 

An Indianapolis church member who 
subscribed to a church building fund at- 
tempted to wriggle out of it by claiming 
that the contract was illegal as it was made 
on Sunday, but the court has decided that 
he must pay. 

An Iowa justice of the peace didn’t 
actually fine a man $11 for declaring that 
the world was flat, but because he knocked 
the postmaster down for insisting that it 
was round. It was a narrow escape, though, 
and the defendant was cautioned to look 
out next time. 

Corporation Counsel Clark, of New York, 
decided that the coroner has the right to 
investigate all deaths resulting from or in 
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any way attributable to the use of Koch’s 
lymph under section 1,773 of the consolida- 
tion act, where the words “unusual man- 
ner ” give the power to the coroner. 

The court of queen’s bench in Dublin has 
just passed upon the rights of an unborn 
child. A Mme. Walker was in a railroad 
wreck at Armagh, and the child to which 
she subsequently gave birth was deformed 
in consequence. She brought an action in 
the name of the child to recover damages. 
The court decided against her. 

The New York court of appeals, has de- 
cided that a lady, who lost a cloak while 
trying on suits ina cloak store, is entitled 
to recover the value of the garment and $50 
damages for the trouble and irritation to 
which she has been put. She laid the 
cloak on the counter in sight of the clerks, 
but when she needed it it was gone. The 
court ruled that the garment was tempo- 
rarily in care of the clerk. 





ADDITIONAL RULES OF THE 
COURT OF CHANCERY. 


[PROMULGATED OCTOBER 2lst, 1890.] 

235. No decree in an ez parte divorce case 
shall be signed until after the master’s re- 
port shall have been on file thirty days. 

[PROMULGATED FEBRUARY 3d, 1891.] 

236. Rule 59 is hereby amended by strik- 
ing out the words “ residing in this state,’ 
after the words, “ not more remote than a 
brother.” 

237. Rule 65 is hereby amended so as to 
read as follows: “No decree pro confesso 
shall be taken against an absent defendant 
who has not appeared or been served with 
process of subpeena, unless it shall appear 
by proof that the notice prescribed by the 
58th rule has been served personally upon 
him, or that it has been published, and also 
mailed in the manner required by law, or 
unless it shall appear by the affidavit of 
the complainant or his solicitor, or the per- 
son actually entrusted with the manage- 
ment and conduct of the suit, that inquiry 
has been made in good faith and without 
success, for the post office address of such 
defendant, in the manner required by these 
rules, and in such other manner as the 
affiant supposed would probably give infor- 
mation thereof if the same could be had. 





MISCELLANY. 


And in a suit for divorce the affidavit shall 
be made by the complainant or his solicitor, 
and shall fully specify the inquiry made, of 
what persons and in what manner it was 
made, so that by the facts stated in such 
affidavitit may appear that the inquiry has 
been of the character intended not only by 
the letter but also by the spirit of rule fifty- 
eight. 


AT AN EXAMINATION FOR THE 
DEGREE OF LL, B. 





EXCEPTION TO THE RULE IN FLETCHER 
Vv. RYLANDS. 

The decision in Fletcher v. Rylands, (L. R. 
1 Ex. 265,3 H. L. 330) has been regarded 
as making a new division in the law of torts, 
one in which liability arises without negli- 
gence. The owner of land who accumulates 
or brings upon it a body of water or any 
thing which if it should escape would cause 
damage to his neighbor was held to do so at 
his peril and to be liable for the conse- 
quences. A student at a law school not far 
off was asked what were the exceptions to 
the rule and be answered tersely and not 
incorrectly: “The act of God, the public 
enemy and rats.” Can anyone tell us what 
decision he had vaguely in his mind when 
he said rats? 


FACETIAE., 


The following is a copy of the return 
made by a colored constable on a warrant in 
Liberty County, Ga: “I have this Day 
Rest the Body of Kate Ann Lecounte. I 
have Hir in My Cust. This the 5th day of 
the 17th of Jan., 1891.” 





The Court of Errors and Appeals will 
meet on the 13th of April for conference. 
A day will then be set for the reading of 
opinions. 





ODDS AND ENDS. 


Judge Guerry, of Georgia, is determined 
that his court shall be treated with respect. 
Last week he fined the solicitor-general 
$2.50 for smoking and the sheriff $5 for 
talking while the court was in session. 

A new jury law in Minnesota enables 
five-sixths of the jurors to render a legal 
verdict. 
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Two or three weeks ago the Tribune 
printed an article about the Jones county 
calf case, which was just closed. Noticing 
the interest that we took in it Robert John- 
son, of Mechanicsville, Iowa, the plaintiff, 
kindly sends us the “actual facts” concern- 
ing the case. As actual facts frequently 
differ so widely from common facts, we have 
prepared the following condensed account of 
the case for the use of future historians: 
Calf Case, Jones County.—The most cele- 
brated calf case known to history. Begun 
in 1874; Robert Johnson, plaintiff; Potter, 
et al., defendants. Number of calves in- 
volved, four; estimated value, $15; years 
pending, sixteen; times before Supreme 
Court, four; number of jurors tried before, 
114. About twenty different lawyers were 
employed on each side at different times. 
Final verdict for plaintiff for $1,000 and 
costs (probably amounting to $6,000 or $7,- 
000). Aggregate costs, $30,000. Condition 
of litigants at beginning of suit, prosperous ; 
condition of lawyers at beginning of suit, 
poor. Present condition of litigants; bank- 
rupt; present condition of lawyers, rich. 
Present condition of calves, dead from old 
age. One lawyer, C. E. Wheeler, Mechanics- 
ville, stayed with the case for the plaintiff 
from start to finish. 





LEADING ARTICLES IN EX- 
CHANGES, 


The American Law Register, February, 1891. 
The D. B. Canfield Co., Philadelphia, Pa. 


A legal view of racial discrimination, by 
D. H. Pingrey; Beeman v. Banta, Ct. App. 
N. Y., breach of warranty of the quality of 
articles sold, annotation by Louis Boisot, 
Jr.; brokers’ commissions, note by Ernst 
Watts. 

The Criminal Law Magazine and 
March, 1891. Frederick D. Linn 
Jersey City, N. J. 

Homicide committed in making an arrest, 
by W. W. Thornton; the second session of 
the International Criminal Law Associa- 
tion, by Emily Kempin. 

Harvard Law Review, March, 1891. The 


Harvard Law Review Publishing Associa- 
tion, Boston, Mass. 


Agency, by O. W. Holmes, Jr.; the true 
meaning of the term “ Liberty,” by Charles 
E. Shattuck. 


rter, 
Co., 
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The Virginia Law Journal, March, 1891. The 
Virginia Law Journal, Richmond, Va. 


A new view of suretyship, by W. P. Mc- 
Rae. 

The Canadian Law Times, March, 1891. Cars- 
well & Co., Toronto. 

Mercantile preferences, by R. S. Cassels 
a new mechanics’ lien act, by Frank E. 
Hodgins. 

The Green Bag, March, 1891. The Boston 
Book Company, Boston, Mass. 

Sir John Thompson (with portrait); Curi- 
ous circuit customs; the Supreme Court of 
Louisiana, by Lamar C. Quintero; judicial 
life (in verse), by Irving Browne ; the Eng- 
lish Bench and Bar of to-day, Lord Cole- 
ridge (with portrait). 

The Albany Law Journal, March, 
Weed, Parsons & Co., Albany, N. Y. 
Reports of opinions involving questions 

of eminent domain, elevated railroads, rights 
of abutting owner, municipal corporations, 
ordinances, regulation of street cars, con- 
ductors on cars, nuisance, fires on railway, 
right of way, accord and satisfaction, secu- 
rities for part to extinguish whole debt, 
executors, ancillary actions against non- 
resident creditors, carriers, illegal freight 
contracts, pooling combinations, constitu- 
tional law, jury of the vicinage, action, pro- 
curing breach of contract. 

The Central Law Journal, March, 1891. 
Central Law Journal, St. Louis, Mo. 
What do we mean by the term Fixture? 

by Walter D. Coles; power of municipal 

corporations to take property for local im- 

provements, by D. H. Pingrey; biils of ex- 

ceptions, by W. E. Bainbridge. 


1891. 


The 
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BOOK NOTICES. 


GENERAL Digest oF THE DECISIONS OF 
THE Principat CouRTs IN THE UNITED 
Srares. Refers to all reports official and 
unofficial published during the year end- 
ing September, 1890. Annual being Vol- 
ume V of the Series. Prepared and pub- 
lished by the Lawyer’s Codperative Pub- 
lishing Company, Rochester, N. Y., 1890. 
To make an annual digest of the decis- 

ions of all the courts in the United States 
and bring it within the covers of a single 
volume is no easy task. We have before 
us a volume of nearly twenty-five hundred 
pages of small type in double columns, con- 
taining 52,448 paragraphs and giving the 
decisions in 21,000 cases. These include 
the English cases reported since January 1, 
1890, and Canadian cases of general import- 
ance. The points decided are stated clearly 
and concisely, and it is evident that the ed- 
itors are lawyers who know what the cases 
decide and how to express it. A separate 
paragiaph is given to each point decided in 
every case and by this means the classification 
of topics is made more in detail and more 
complete. The digest is not confined to the 
official reports but includes the law maga- 
zines and the reporters, and puts the decis- 
ions of inferior courts in smaller type. Vol- 
umes 12 and 13 of the New Jersey Law 
JOURNAL are digested in this volume. Ref- 
erence is made to every report in which 
each case is to be found. Both editors and 
publishers have done their work conscien- 
tiously and with well directed knowledge of 
the needs of the profession. 


THe Law or Expert Testimony, by 
Henry Wade Rogers, A. M. LL. D. Sec- 
ond edition rewritten and enlarged. St. 
Louis, Mo., Central Law Journal Co., 
1891, pp. 542, $5.00. 





